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PER Ms. MADHUMITA ROY - JM:

The instant appeal at the instance of the assess#ieected against the
order dated 31.01.2022 passed under Section 2@%dhcome Tax Act, 1961
(hereinafter referred as to ‘the Act’) by the Piypad Commissioner of Income
Tax, Rajkot-1 (hereinafter referred to as ‘the PEIl@rising out of the order
dated 27.12.2019 passed by the Learned ITO, Wdardid( Rajkot under
Section 143(3) r.w.s. 147 of the Act for Assessmédr 2012-13.
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2. We have heard the rival submissions made bydbpective parties and

we have also perused the relevant materials alaitatorecord.

3. The brief facts leading to this case is thig thaially the assessment was
reopened by issuing notice under Section 148 of Abe on 27.03.2019 on
account of income earned out of share/commodégsctions carried out on
NSE to the tune of Rs.1,41,55,592/- by the assdss&e@ot been offered to tax
and remained unexplained. Such transaction whsirtated into addition of
estimated profit of 8% as per the provision of ®ectdl4AD of the Act to the
tune of Rs.11,32,448/- to the total income ofaksessee.

4. However, the same was settled under VSV Schemmdhee assessee paid
taxes thereupon. As per the assessee, sincedessawent has reached finality,
the same cannot be the subject matter of furtrmreading under Section 263 of
the Act.

5. On the other hand, the view of the Ld. PCIThis that the addition ought
to have been much more than what was assessetheiFtrat, the Scheme does
not debar the Ld. AO to make the addition of th@aiming correct amount. In
that view of the matter, the addition of the baamount has to be made by the
Ld. AO by reducing the addition of Rs.11,32,448hiehn has already been
settled under this Scheme. The transaction whechamed unexplained also
further required to be examined for addition andgstthe Ld. PCIT set aside the
issue to the Ld. AO for fresh assessment. TheAlwas directed to complete
the assessment after due enquiry and verificatidg t the extent of issues

discussed as above.
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6. On this issue, the Ld. AR submitted before hat the issue is squarely
covered by the judgment passed by the Hon’ble MaHigh Court in the case of
GopalaKrishnan Rajkumar vs. PCIT, reported in (30220 taxmann.com 394
(Mad.) a copy whereof has also been filed before ukd. Counsel for the

assessee further drew our attention to Section 8SM Scheme issued by the
Income Tax Department, Government of India wherabg whereunder time

and manner of payment has been prescribed the issammexed at Page No.30
of the paper book filed before us. On the otherdh#he Learned DR supported
the order passed by the Ld. CIT(A).

7. We have carefully considered the facts of thdétanaand the judgment
relied upon by the Ld. Counsel in the case of Gaf)iashnan Rajkumar vs.
PCIT (supra). We find that the Hon’ble Court hagib pleased to observe opting
the VSV Scheme and finalizing thereof is nothing the closure of disputes in
respect of tax arrears which cannot be subsequestlyened by issuing notice
under Section 263 of the Act for revising the assest order. Needless to

mention that the view is squarely applicable irof@vof the assessee before us.

8. Furthermore, Section 5 of the VSV Act prescriag$ollows:

“5. (1) The designated authority shall, within aripel of fifteen days from the date of
receipt of the declaration, by order, determine #raount payable by the declarant in
accordance with the provisions of this Act and g¢ran certificate to the declarant
containing particulars of the tax arrear and the @mt payable after such determination,
in such form as may be prescribed.

(2) The declarant shall pay the amount determingdieun sub-section (1) within fifteen days
of the date of receipt of the certificate and iratier the details of such payment to the
designated authority in the prescribed form andrdhipon the designated authority shall
pass an order stating that the declarant has pa&damount.

(3) Every order passed under sub-section (1), dateng the amount payable under this
Act, shall be conclusive as to the matters stabedglein and no matter covered by such
order shall be reopened in any other proceedingeurttie Income-tax Act or under any
other law for the time being in force or under aagreement, whether for protection of
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investment or otherwise, entered into by India veitty other country or territory outside
India.

Explanation.—For the removal of doubts, it is hgretarified that making a declaration
under this Act shall not amount to conceding thepasition and it shall not be lawful for
the income-tax authority or the declarant beingaatp in appeal or writ petition or special
leave petition to contend that the declarant oritimme-tax authority, as the case may be,
has acquiesced in the decision on the dispute& ibgsettling the dispute.”

9. A bare reading of the above Section, particylasub-section (3) of
Section 5 clearly rejects restriction in reopeningany other proceeding under
the Income Tax Act or under any other law for timet being in force in any
matter covered by such order which has been passddr sub-section (1)
determining the amount payable under this Act whigs been said to be
conclusive. In that view of the matter, the impedrorder passed by the Ld.
PCIT, is according to us, lacks jurisdiction ane tbame is, therefore, not

sustainable in the eye of law. Thus, the impugmeeér is quashed.

10. Inthe result, assessee’s appeal is allowed.

| This Order pronounced on  18/04/2023 |
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